United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


UNITED STATES COURT OF APPEALS 
District of Columbia Circuit 


EMLETT J. STEBBINS, And Others, 


Appellants , 


versus 


Mo, 23,585 


THE CONTINGNTAL INSURANCE COMPANY, 
ET AL., Corporations, 


RO ee Oe ee eee ed 


Appellees. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
DISTRICT OF COLUIBIA 


ae H 


FILED jan 27 1870 EMMETT J, STEBBINS 
5880 Eastern Avenue, Northeast 
District Of Columbia 20011 


ra. pes 
Nethen vedo 
CLERK 


Pacts 
Arounent 
Conclusion 


Table Of Cases: 


Bell v. Heod (191:6) 
327 US 678 


Cox v. United States Gypsum Co. 
(1968, N.D, Ind.), 28) F Sé 7h 


Jones v, ilayer Co., (1968) 
392 US 1,09 


Stebbins v, State Farm imrual 
Autemebile Ins. Ca, et al. (1969) 
193 F 24 1200, ‘US APP Dc- 


teb-ins v, Mationwico imtual Ins. oo. 
(lth Cir, 1967) 382 7 2d 267, cert, 
denied390 US 910 (1968) 


Statutes: 


Civil Rizhts & Elective Franchise 


28 USC 13h3(1s) 2, 2,3, 


Civil Rights Act of 196i, Title VIZ | 
2 USC 2000e~5(e) 1,2, 4; 3 


Statenent Of Issues Presentec. 


L 


rot the District Court has ori: inal jurisdiction wider 28 USC 
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muvsuant to 2 USC 2000e..{e) 2) 
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Whether or not the Orcer of Cis .vissel of the Complaint by the ‘District 
Court's cecisio.. in Stewoins versus State Fara 


(iiay 20, 12/2) US APP DC 5 


: Court was veousnant to this 


> Tatval Automobile Insurance Co.ainy, eb al., 


2c 1200 ? 


Note: This is the first presentation of the Case. 


REFERENCES TO RULINGS: Stebbins v State Ferm 
___US APP DC __413 F 2d 1100 


May 20, 1969 


Civil Rights - Ewploynent Opportunities, ‘in this appeal appellant is ask- 
ing the Court to determine whether or not the District Court has orizinal juris- 
A@iction under 28 USC 13):3(l:) to entertain a claim filec pursuant to 2 USC 2000e- 


S(e) . (Recoré 26, Transcript Of Hearing ) (Couplaint Record 1). 


The Cistrict courts shall have original jurisdiction of any 
civil action authorized by law t67fomenced by any person: 
! 


(h) To recover damages or to secure equitable or other 
relief under any Act of Congress oroviding for the 
protection of civil rights, including the right to 
vote cron 


if within thirty days after a charge is filed with the 
Genuission . . «© (except that ... . such period 

may be extended te not more than sixty days upon a determine 
nation by the Commission that further efforts to secure 
voluntary compliance are warranted), the Commission has 

been unable to odbtain voluntary compliance with this sub- 
chapter, the Commission shall so notify the person avgrieved. 
and a civil actien may, within thirty days thereafter, be 
brought against the respondent named in the charge (1) by 
the person olaiming to be agsrieved . . . 


A hearing was held November 1), 1969 on defendants '~appellees Motion To 


Dismiss The Complaint and the Court entered its Order or Judgment December 5, 1969: 


Meee a 

The cemplaint in this action charges that defendant affiliated insurance 
companies have discrininatorily refused to employ the plaintiff on the 
sole ground that he is a Necro in violation of Title VII of the Civil 
Rights Act of 196l, 2 U.S.C. Section 2000e et seq. Section 2000e~5(e) 
provides as follows: 

If within thirty days after a charge is filed with the (ocHquai 

Gipséyment Opportunity) Commission. . . the Commission 

has been unable to obtain voluntary compliance with this 

sunchapter, the Commission shall so notify the person aggrieved 

and a civil action may, within thirty days thereafter, be 


brousht against the respondent named in the charge (1) . by the 
person claiming to be aggrieved . . .« 


Tne complaint coes not allece that the plaintiff has received the 
notice fron the Commission as required by the above section. This 
notice is a strict prerequisite to the richt to bring an action 
under the equal enmployent provisions of the Civil Richts Act, 


1 oe + an yotn 
eth Cir, 7. &7) 


v 


States Gypsu Co., 20): 7. Supp. 7) GID. Ind. 1968). It is there 


fore this 5th day of December, 1969, 


RDERED that defendants! aotion vo dismiss de, and the sane 


hereby is, granted; and it is 


FURTHER ORDSRED that defendants! notion to extend tine to plead to 

complaint, and to extend tine to answer or object to interrogstories 
and motion fer production of documents, be, and the same hereby are, 
dismissed as moot. | 


Signed: John J, Sirica 
United Sates District Judie 


Appellant mace timely application to the Court below to Vacate (Recore 
23 and 25) its order or judement, and pointec-out with particularity the reasons 
| 
therefor, The Court Genied the motion (Fiat) January 15, 1970. Hence this Appeal. 


Se Ss & 


On or abeut ilay 26, 1969, appellant filed a Charge Of Discrinination 
‘with the Equal Employment Opportunity Commission (herein after referred to as the 
‘ Commission), Washington, District of Columbia, against appellees alleging racial 
discrimination in their employment policies against appellant and others sinilarly 
i gituated. liay 26 or 27, 1969, appellant filed a similarl complaint with the District 
3 Columbia Human Relations Commission. A Civil Action was filed in the Court 
, bellow Angust 26, 1969. The Administrative Actions are pending in the Agencies. 


clain for the following reasons. 


Tr. 


United States Suvrene Court stated in Jones v. tayer Company (1968) , 
332 ! at 12, foos note 1 - "To vindicate their rights . . the 
petitioners invoiced the jurisciction of the District Court to award "damages or 
. . « equitele or other relief uncer any Act of Congress providing; for the 
protection of civil rights . 20 U.S.C, 1343(4)." Coupares Bell v. 


Hood (1986), 327 US 678. (Record 12, 13, 16, 18, 23, 2, 25, and 28). 


"Receint of Notice of Richt To Sue" frou the Equal Employment Opportunity 
Commission is net "a strict vrereouisite to the right to bring an action under 
the equal euployment provisions of the civil rights act". This Court held in 


Stebbins v, State Farn iivtual Antowobile Insurance Company, et al. (ilay 20, 1969), 


US APP DC, IZ T 2c 1100, at page 1102 (cert. denied October 27, 1969). 


(1) The application of the principle of res judicata 
here is obvious unless appellant can show that 
the cisizissal of his prior suit in the District Court 
was not on the merits. 
The District Court held that appellant could bynass the Equal Enploynent 
’ Opportunity Comission and go cirect to the Federal District Court and assert his 


claim. See Certified copies’ of that Court's Proceedings attached hereto as Ex. 


hibits (Record items 23, 2h, 25, and 28). 
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Restatement of The Issues 
Presented. 


~~ et a ee ee 


original 
Whether or not the District Court has/jurisdiction under 28 USC 


133, subsection (lh), to entertain a claim filed pursuant to )2 Use 2000e-5(e} ? 


Whether or not the Order of dismissal of the Complaint by the District 


Court was repugnant to this Court's Decision rendered in Stebbins ‘versus State 
ecw anges ence ne 
(Ifisc. No. 3253, US App Do > 1969) ? 


Mutual Automobile Insurance Company, et al. 


si 


IE Ir Ir 


Whether or not the District Court has original jurisdiction of 


VII Suit or Action filed pursuant to 28 USC 131)3(l)), notwith-s tanding 


Jurisdictional Grant found under 2 USC 2000e=, et seq. ? 


This Action is presented to this Court for the purpose! of clarifying 
its prior rulings in Stebbins v. State Farm tmtual Automobile 
Insurance Company, et al. (Misc. No. 3253, US APP DC, 1969; and 113 F 


2d 1100, US App DC, 1969). 


I 
The District Court Has Original Jurisdiction 
Of A Title VII Suit Under Subsection (l:), Section 
1343 Of Title 28 United States Code, Notwithstanding 
The Jurisdictional Grant Found Under 1,2 USC 2000e, et 
seq. (5(e) And (f). Jones v. Mayer (1968), 392 US, at 
Page h12 footnote 1. 


That jurisdiction of district courts is fixed by Congress, whose acts 
are in implementation of Article Three, Section Two of the Constitution, which 
enumerates the cases and controversies to which the federal judicial power 
shall extend. The power of Congress over lower Federal courts is considered 


to be derived from the power to create lesser judicial tribunals wmder Article 


Wer RPSeue 
One, Section Hight, Clause Sighteen and the provisions of Brtictaeesting the 


judicial power in the Supreme Court and such inferior courts es "the Congress 
nay from time to time ordain and establish} and that this power "shall extend 
to all cases, in law and, equity, arising under this Constitution and the laws 
of the United States." .Qnly the jurisdiction of the Supreme Court is derived 
directly from the Constitution. Every other court created by the general 
government derives its jurisdiction wholly from the authority of Congress. 
That body may give, withhold or restrict such jurisdiction at its discretion, 
provided it be not extended beyond the boundaries fixed by the Constitution. 
This has been accepted as the law of the land from 1796 to the present. The 
Mayor v. Cooper (1868), 6 Wallace 26, at 252, it is stated --- "As regards 
all courts of the United States inferior to this tribunal (Supreme Court), two 
things are necessary to create jurisdiction whether original or appellate. The 


* Constitution mst have given to the court the capacity to take it, and an act 


of Congress mst have supplied it. Their concurrence is necessary to vest it. 
It is the duty of Congress to act for that purpose up to the limits of the 
granted power. They (Congress) may fall short of it, but cannot exceed it. 


| 
To the extent that such action is not taken, the power lies dormant. It can 


be brought into activity in no other way. Jurisdiction, original or appellate, 
| 
alike comprehensive in either case, may be given." 
| 

Subsection (1), Section 1343 of Title 28, United States Code, expressly 


gives Federal District Courts original jurisdiction of any civil action author- 


ized by law to be commenced by any person to recover damages or to secure 
| 
equitable or other relief under any federal statute providing for the protection 


of civil rights. Jones versus Mayer, supra., at page 112 | 
| 


- petitioners filed a complaint .. alleging 
that the respondents had refused to sell then a homd a 5 5 
for the sole reason that petitioner Joseph Lee Jones is a 
Negro. Relying in part upon Section 1982, the petitioners 
sought injunctive and other relief. 


| 
The Supreme Court granted judgment for petitioners. Appellant Stebbins relys 
, | 
partly upon Title VII of the Civil Rights Act of 196), and invoked the original 
| 


jurisdiction of the district court pursuant to the aforementioned statute. Com- 
| 


pare Bell versus Hood, supra. Petitioners brought suit in a federal district 
court against FBI Agents. The complaint alleged that the district courtts 
jurisdiction was founded upon federal questions arising under the Fourth and 
Fifth Amendments. There were allegations of damages suffered as @ consequence 

of respondents imprisoning petitioners in violation of their constitutional 

- rights to be free from deprivation of their liberty without due process of law, 


and subjecting their premises to search and their possessions to seizure, in 
violation of their constitutional right to be free fron unreasonable searches 
and seizures. The district court dismissed the complaint and the U. S. Appeals 
affirmed. The Supreme Court reversed for a determination on the merits. At 


page 68) --~ 


The issue of law is whether federal courts can grant money 
recovery for damages said to have been suffered as a result 
of federal officers violating the Fourth and Fifth Amendments. 
. ° . Moreover, where federally protected rights have 
been invaded, it has deen the rule from the beginning that 
courts will be alert iG adjust their remedies so as to grant 
the necessary relief S/* And it is also well settled that 
where legal rights have been invaded, and a federal statute 
provides for a general right to sue for such invasion, 
federal courts may use any available remedy to make good the 
wrong done 7/- 


at 


Direct Access Under Title VII; Hearing 
In Federal District Court "De Novo, 110 
Congressional 1,188, 


1/ 


Most federal courts’ have rejected the contention that direct access 


— <= 


to the federal courts is availabe under Title VII, except the United States 


Court of Appeals for the District of Columbia Circuit which appears to be con- 


2 
fused— . The rationale for this result is not entirely clear or understand- 


able, The majority of the federal courts assume that the Title creates a 


——. 


1/ Stebddins v. Nationwide Mut. Ins. Co. (1967, Cir, per curian), 
382 F 2d 267, Cert. denied, 390 US 910 (1967). 


’ @/ Stebbins v. State Fern, et al. (1969, US App DC, ifisc. No. 3253 
= “"la3 F 2a 2100. : : : : “2 


‘ jurisdictional bar to suit where there has not been prior recourse to the 
Equal Employment Opportunity Commission. There is now a provision which 
specifically requires prior recourse or make such a condition precedent to 

filing an action or suit in the district courts. Schemes or devices which 


Aino = | 
Congress has used elsewhere to make clear its intention were not enpLoyed 


the Equal Employment Opportunity Commission are suspended and the district 
court determines the case as though it originated in the district court, and 
gives no attention to the Equal Employment Opportunity Commission's proceed~ 
ings Y/ . Senator Humphrey, floor manager of the bill in the Senate made the 
following significant statement in course of passage of Title vit, at page 
14188, 110 Congressional Record ". . . The individual may proceed in his 


own right at any time. He may take his complaint to the Commission, or he 


may bypass the Commission, or he may go directly to court." The Suprene 


Court took cognizance of/sinilar statement made by Senator Humphrey pertaining to 


the meaning of a provision in Title IT of the Civil Rights Act of 1964, at page 
311, 379 US 306, Hamm v. Rock Hind (196)). 


Except for the authority under subsections (c) and (d),/h2 USC 2000e-9, 
to require the keeping of records and the filing of reports the| Commission is 
limited by section 12(a) to issuing procedural regulations and has no quasi- 

airarer acer tess 


legislative power with respect to substantive rights and obligations under 
SS — 


3/ Age Discrimination In Employment Act of 1967, Section 626, 
or subsection (a), 29 United States Code Annotated. 


| 
’ }/ Hearings On House Res. 789, Rules Committee, 88th Congress) 
= 2d Session. lr. Celler: (at page 95) ... "Title VII of the 
pill establishes the Federal Equal Employment Opportunity Commission 
. « « (3) seek relief in the Federal Courts , where the matter will ~ 
be heard de novo . « « # : I" 


Title Vil. After a study of a majority of District Courts and Appeals 


Courts! construction or decisions construing 2 USC 2000e-5(e}, it appears 
to appellant that the federal courts are invoxing the "doctrines! of 

imary Jurisdiction and Exhaustion of Administrative Remedies. But the appli- 
cation of these concepts do not preclude all Title VII claims which have not 
first proceeded through the Equal Hmployment Opportunity Commission. The Supreme 


Court recognized that these concepts are not easy of distinction. United States 


ee 


versus _Mestern Pacific RR (1956) > 352 US 59, at pages 63 ~ 6h: 


The doctrine of primary jurisdiction, like the rule requiring 
exhaustion of administrative remedies, is concerned with pro- 
moting proper relationships between the courts and administrative 


agencies charged with particular regulatory duties. "Sxhaustion"! 
applies where a claim is cognizable in the first instance by an 
administrative agency alone; judicial interference is withheld 


wtil the administrative process has run its course. "Primary 
jurisdiction, on the other hand, applies where a claim is 
originally cognizable in the courts, and comes into play when- 


ever enforcement of the claim requires the resolution of issues 
which, under a regulatory scheme, have been placed within the 
special competence of an administrative bodys; in such a case the 


judicial process is suspended pending referral of such issues to 
the administrative body for its views. one - No fixed 
formula exists for applying the doctrine of primary jurisdiction. 


In every case the question is whether the reasons for the exist— 


ence of the doctrine are present and whether the purpose it serves 
will be aided by its application in the particular litigation. 


The foregoing considerations do not seem fully applicable here, for the reason 


that the district courts are required to decide "de novo whether or not an 


unlawful practice has occurred. See generally Jaffe, Primary Jurisdiction, 
77 Harvard Law Review 1037 (196)). 


Iit 


Receipt Of Notice Of Right To Sue 

Is Not A Jurisdictional Prerequisite 
For Filing An aes Under Title VII 
Of The Civil Rights Act Of 196, In 
The District of “Colunibia Circuit. 


ee et ee eae | 


This Court indirectly held that a receipt of notice of right to sue 
is not a jurisdictional prerequisite for filing a suit under Title VII, the 
employment opportunities provisions of the Civil Rights Act of 1964. Steboins 
versus State Farm Nutual Automobile Insurance Company, et al 1. (1969, Misc. No. 
3253); and directly decided that proposition of law in eet. State 
Farm Hutvel Automobile Insurance Company, et al. (US APP DC), 1969, 113 F 24 
1100. See Appellantst Reply Brief filed herein. It is porters that some~ 


one is confused and it isnot S-T-Z-B-B-I-N-S, 


| 
| 
| 
2 i 
| 
| 
i 
| 


CONCLUSION 


Foregoing reasons, it is respectfully submitted that this Court should 
clarify its reasoning or irrational reasoning enunciated in Stetbins! prior 
cases and reverse the district court! determination in its en sirety - This 
Court should clearly state that Receipt of Notice of Right To Sue is not a 
jurisdictional prerequisite to bringing an action under Title var of the Civil 
Rights Act of 196 when original jurisdiction is invoked pursuant to 28 USC 1313, 
subsection (1). 


Re pecefully, Submitted, 


- Emmett Je Stebbins, for hidselt and others. 
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THE CONTINENTAL INSURANCE COMPANY, 
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) 
) 
) 
) 
) 
) 
) 
) 
) 
} 
) 
) 
) 


September 1966, appellant Stebbins filed civil action number 217-66 
against State Farm Mutual Automobile Insurance Company, et al. in the United 
States District Court for the District of Columbia, pursuant to Title VII of 
the Civil Rights Act of 196), 42 USC 2000-e et seq. without alleging or 
showing that appellant Stebbins had received a "Notice of Right To Sue" from 
the Equal Enploynent Opportunity Conmission. On hearing of State Farnts 
motion to disniss the Complaint, asserting the same defenses as appellees, 
herein, the District of Columbia District Court rejected those asserted de- 
fenses (Record items - 23, 2h, and 25). This Court refused to review the case 
for the reason that the Complaint was rejected or dismissed under Rule 37d) 
of the Federal Rules of Civil Procedure. That refusal to review left standing 
a District Miting that a Complainant need not "receive a notice of right to 


See" from the Equal Employment per ne Commission as a condition pre- 
sredent to asserting his claim in the United States District Court for the 
ee of Columbia Circuit. The Supreme Court denied certiorari. Appellant 
Stebbins, then instituted a second suit against State Farm Matuall Antoncbile 
Insurance Company, et al. subsequent to "Receipt of Notice of Right To Sue! 
from the Equal Employment Opportunity Commission. This Court held that the 


Yirst suit was a determination of the nerits. See Stebbins ve. State Farm 


| 
Botaal Antomobile Insurance Company, et al. (1969), US APP Does » 3 F ad 


100. The Supreme Court denied certiorari. 


rI 


For the purpose of emphasizing ne absurdity of the application of 

Rules 37(d) and l(b) of the Federal Rules of Civil Procedure, and the ir- 
, rational reasoning of this Court in the aforementioned Cases, appellant piroay 
this suit against appellees, herein, pursuant to 2 usc 2000-€ et SEQe, by 
invoking the original jurisdiction of the District Court under subsection (4), 

‘Section 133 of 28 USC, which provides that ‘The district courts shall have 
original jurisdiction of any action authorized by law to be commenced by any 
person: (1) To recover damages or to secure equitable or other relief under 
any Act of Coneress providing aoe the protection of civil rights, : including 
the right to vote: ~ «© ® See Jones v. Mayer Company (1968), 392 
US, at page 12, footnote 1. ' Original surteciocton is also invoked under 
this Court“irrational reasoning in the. Stebbins! ‘Cases above. zn other ee 
this Court was obsessed with the application of Rule 37(d) without consideration 
of the merits/appellants’ previous complaints and “the construction of a new 
statute. ee 


rr 


Assuming that the District Court had jurisdiction in Stebbins? 


+ 
or 


first case against State Farn, et al., this Court's reasoning in Stebbins? 
second case against State Farm, et al.. would be consistent with fundamental 
Jurisprudence. Again, assuming that “Receipt of Notice of Right To Suef, 
is a jurisdictional prerequisite for bringing an action under 12 USC 2000-e, 
et -seq., this Court should over-rule its determination in Stebbins* second 
case against State Farm, et al. and revive appellant, Stebbinst clain; not- 
withstanding the application of Rules 37(d) and Wi(b) of the Federal Rules of 
Civil Procedure, for the reason that the District Court did not bare juris- 
diction of the subject-matter in the first case of Stebbins, 
: | 

Now we come to the jurisdictional question in the case at hand. 
Appellant, Stebbins, contends that this action is brought by invelcing the 
original jurisdiction of the District Court under 28 USC 1313(U), notwith- 
standing the jurisdictional grant found in 2 USC 2000-e, et sea. See Jones 


versus Mayer Company (1968), supra. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. 23,885 


EMMETT J. STEBBINS, 
Plaint iff-Appellant 


THE CONTINENTAL INSURANCE COMPANY, 


Defendant-Appellee 


On Appeal From The United States District court 
For The District Of Columbia 


REPLY BRIEF ON BEHALF OF 
CONTINENTAL INSURANCE COMPANY, ET AL, 
TO BRIEF FOR 
THE UNITED STATES EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 


DISCUSSION 
The Equal Employment Opportunity Commission 


("EEOC") has filed a brief, amicus curiae, asking the 
Court to reverse and remand the order dismissing the 
complaint filed by Emmett J. Stebbins ("Stebbins"). The 
ground set forth by the EEOC is that the complaint sets 
forth a cause of action under 42 U.S.C. §1981 ("Section 
1981"). 

It should '!be noted that the EEOC recognizes 
that Stebbins failed to properly invoke the lower Court's 
jurisdiction under Title VII, Civil Rights Act of 1964, 
42 U.S.C. 2000e ("Title VII"). 

The complaint filed by Stebbins alleges a 
violation of Title VII and Stebbins brings his suit under 
that statute. As stated in Stebbins' brief on appeal at 
page 2, 

"In this appeal appellant is 
asking the Court to determine 
whether or not the District 

Court has original jurisdiction 
under 28 U.S.C. 1343(4) to 
entertain a claim filed 

pursuant to 42 U.S.C. 2000e-5(e)." 

There can be little doubt that Stebbins is 
pursuing one goal and one goal only. He has undertaken 


in this case and several others to establish that the 


mandatory procedural and substantitive requirements of 
Title VII prerequisite to filing a civil action need not 
be followed, at least by hin. | 

This case does not involve the poor pro se 


litigant, ignorant of the finer technical pleading © 
requirements. Stebbins has probably had more experience 
in Title VII actions than the most active counsel in the 
EEOC, Stebbins lkmows precisely what he is doing. In 
his reply brief, filed in this Court at page 2, Stebbins 


states without equivocation that he brought his suit 


"For the purpose of emphasizing 


oo oo tants 
the avpsurdivy or tne app ication 


of Rules 37(a) and 41(b) of the 
Federal Rules of Civil Procedure, 
and the irrational reasoning 

of this Court in the afore- 
mentioned Cases [all those cases 
Stebbins had previously 
instituted] .... 


There is nothing wrong with the law EEOC. cites 
in regard to pleading requirements except that it $s 
not here applicable. In the Court below, Stebbins 
pursued his Title VII case. The point was argued and 
decided on that basis, On appeal Stebbins limits his 
ease to Title VII. The gratuitous introduction of an 
issue by the EEOC as amicus curiae on appeal from a 


-3- 


decision in which the plaintiff affirmatively avoided 
the issue stretches the notice requirements of plead- 
ing beyond the limits. 

Stebbins has demonstrated his ability to 
introduce Section 1981 into his various complaints. In 
the United States District Court for the Eastern District 
of Virginia, Alexandria Division, Stebbins filed a 
complaint shortly after his complaint was filed in the 
case at bar. Both complaints allege similar facts, but 
in the Virginia action, Stebbins takes care to allege 
a violation of Section 1981. 

The most recent reaffirmation by Stebbins of 


the scope of his action is set forth in his Supplemental 


For Appellant's Brief, filed on May 19, 1970, after the 
EEOC raised the issue of Section 1981. Again Stebbins 
limits his case to the Title VII issues. It is strange 
4ndeed for the EEOC’ to impose upon a plaintiff an issue 
which he himself does not pursue. 
CONCLUSION 

For the foregoing reasons, the point raised by 

The United States, Equal Employment Opportunity 


Commission should not be considered by the Court. 


- 4 - 


Respectfully submitted, 


Allan C. Swingle 
Swingle & Mann 

308 Colorado Building 
Washington, D. C., 20005 


Wm. B. Somerville 

Joseph M. Roulhac 

Smith, Somerville & Case 
1700 One Charles Center 
Baltimore, Maryland 21201 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. 23,885 


EMMETT J. STEBBINS, 
Plaintiff-Appellant, 
v. 
THE CONTINENTAL INSURANCE COMPANY, 


Defendant-Appellee 


Appeal From The United States District Court. 
For The District Of Columbia 


BRIEF AMICUS CURIAE 
THE EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 


QUESTIONS PRESENTED 


Whether the receipt of a Notice-of-Right-to-—Sue 
issued by the Equal Employment Opportunity Commission 
is a jurisdictional pre-requisite to suit under §706(e) 
of Title VII of the Civil Rights Act of 1964, 42 U.S.c. 
§2000e-5(e). 


Whether the District Court should have determined 
whether it had jurisdiction under 42 U.S.C. §1981. 


Whether the District Court had jurisdiction /over 
Plaintiff's claim under 42 U.S.C. §1981. 

| 
Whether Title VII repeals or modifies by implication 
the parallel provisions of 42 U.S.C. §1981. 


STATEMENT OF THE CASE 

This case is brought pro se pursuant to Title VII of 
the Civil Rights Act of 1964, 42 U.S.C. §2000e-et seq. and 
28 U.S.C. §1343(4). 

Plaintiff filed a charge of racial discrimination with 
the Equal Employment Opportunity Commission (hereinafter 
referred to as the "Commission") against the Defendants on 
or about May 26, 1969. Thereafter, Plaintiff filed pro se 
this civil action on or about August 26, 1969. Plaintiff has 
neither requested nor received from the Commission a Notice- 
of-Right-to-Sue. 

Thereafter, Defendants moved to dismiss the Complaint on 


the ground that, inter alia, the Complaint fails to affirma- 


tively show that Plaintiff has received the necessary Notice- 


of-Right-to-Sue from the Commission as required by 42 U.S.C. 
Y/ 
2000e-5 (e) . In opposing the motion to dismiss Plaintiff 


failed to prove that he had either requested or received the 


EEE 


1 _/ Section 2000e-5(e) provides in pertinent part: 


“Tf within thirty days after a charge is filed with the 
Commission...the Commission has been unable to obtain 
voluntary compliance with this title, the Commission 
shall so notify the person aggrieved and a civil 
action may, within thirty days thereafter, be brought 
against the respondent named in the charge..." 


statutory Notice-of-Right-to-Sue. By order entered on 
December 5, 1969, Judge Sirica dismissed the complaint on the 
ground that the “complaint does not allege that the plaintiff 
has received the notice from the Commission as required by 
the above section [Section 2000e-5(e)] " .--and “[eyhis 
notice is a strict prerequisite to the right to bring an 


action under the equal employment provisions of the Civil 


Rights Act." 

An appeal from the lower court's dismissal order was taken 
and the Commission filed a motion in this Court for leave to 
file a brief as amicus curiae and to participate in oral 
argument, That motion was granted and this brief is submitted 


by the Commission pursuant to the Court's direction, 


Ir. 


This Court Is Without 
Jurisdiction Under Title VII 


| 
It is well established that there are only two juris- 


| 
dictional prerequisites to suit under Title VII of the Civil 
| 


Rights Act of 1964: 


(1) Plaintiff must file a timely charge with the 
Commission; and, 


| 
(2) Plaintiff must receive the statutory Notice- 
of-Right-to-Sue letter from the Commission 
See, Johnson v. Seaboard Air Line Railroad 
Co,, 405 F.2d 645 (C.A. 4, 1968); Dent v. 
St, Louis-SanFrancisco Railway COs) tLe 
406 F.2d 399 (C. A. 5, 1969) ; | 
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Miller v. International Paper Company, 
408 F.2d 283 (C.A. 5, 1969); Choate v. Cater- 


pillar Tractor Co., 402 F.2d 357 (C.A. 7, 1968); 
Cunninham v. Litton Industries, 413 F.2d 887 
(C.A. 9, 1969). _2/ 


Plaintiff has failed to establish that he has requested 
and received a Notice-of-Right-to-Sue from the Commission as 
required by 42 U.S.C. §2000e-5(e). It is Plaintiff's obliga- 
tion to establish jurisdiction when it is challenged in a 
Motion to Dismiss. McNutt v. General Motors Acceptance Corp,, 
298 U.S. 178 (1936). And Plaintiff has failed to establish 
the jurisdictional prerequisites to a Title VII action. Thus, 
this Court is without jurisdiction under Title VII, and 
should affirm the decision of the District Court insofar as 


its dismissal is based on Plaintiff's failure to request a 
Bt 
Notice-of-Right-to-Sue. 


2_/ Thus, in Dent the Court said: "Section 2000e-5(e), 

Title 42, U.S.C.A. very clearly sets out only two require- 
ments for an aggrieved party before he can initiate his 
action in the United States District Court: (1) he must file 
a charge with the Equal Employment Opportunity Commission, 
and (2) he must receive. the statutory notice from the 
Commission that it has been unable to obtain voluntary 
compliance.” Supra, at p. 403. 


3 ./ In order that there be no confusion in the future 
over the effect of that dismissal order it should be 
clearly stated that it is without prejudice. 


330 
The District Court 
Should Have Determined 
Whether It Had Jurisdiction 
Under 42 U.S.C. §1981. 
Plaintiff's pro se complaint invoked the jurisdiction 
| 

of the Court below under 42 U.S.c. §2000e-et seq. (Title VII 
of the Civil Rights Act of 1964) and 28 U.s.c. §1343 (4). 
Although Plaintiff, a layman, did not invoke the district 
court's jurisdiction under 42 U.S.c., §1981 with the clarity 
and precision of a seasoned member of this bar, he did, in 


our view, at page two of his complaint sufficiently, notify 


the Defendants and the court below of such a claim by his 


reference to 28 U.S.C. §1343(4) and Jones v. Alfred! H. 
cs | 


Mayer Co., 392 U.S, 409, 88 S.ct. 2186, 20 L.Ed.2a 1189 


(1968), the landmark decision of the Supreme Court which 
4 / | 
construed 42 U.S.C. §1982, the sister of 42 U.S.C. 
5 / 
§1981,. Certainly such references are sufficient to 


fulfill the liberal requirements of notice pleading of 


| 
_4/ 42 U.S.C. §1982: 
"All citizens of the United States shall have the same 
right, in every State and territory, as is enjoyed by 
white citizens thereof to inherit, purchase, lease, sell, 
hold, and convey real and personal property. " | 
we 
5_/ 42 U.S.c. §1981: 
\\ | 
“All persons within the jurisdiction of the United States 
shall have the same right in every State and Territory to 
make and enforce contracts,...as is enjoyed by white 
citizens,..." 
-5- 


Rule 8 of the Federal Rules of Civil Procedure and thus, we 
submit that the court below should have determined whether it 
had jurisdiction under section 1981. 

Moreover, "[a] plaintiff is not required to state under 
what law he brings! his action, but is only required to plead 
facts which under the law, that is, any law applicable to the 
case -- entitles him to recover, Newberry v. Central of 
Georgia Ry, Co,, 5 Cir. 276 F.2d 337, 341. See also.Adams 
v. State Fair, D.c., 11 F.2d 295." Beeler v. United States, 
338 F.2d 687, 689 (C.A. 3, 1964). See also Aktiebolaget 
Bofors v. United States, 194 F.2d 145, 148-149 (C.A. D.c., 
1951); Lennerth v. Mendenhall, 234 F.Supp. 59 (N.D. Ohio, 
1964). 

Thus, we submit that: 

",.ethe district court overlooked our liberal 

rule of federal practice under which the complaint 
is not to be dismissed because the Plaintiff's 
lawyer has misconceived the proper legal theory 
of the claim, but is sufficient if it shows 

that the Plaintiff is entitled to any relief 
which the court can grant, regardless of whether 
it asks for the proper relief." Dotschay v. 
National! Mutual Ins, Co,, 246 F.2d 221, 223 


(C.A, 5, 1957). 


In our view, the court below was duty bound to bear in 


mind that "where a Plaintiff pleads pro se in a suit for 


the protection of civil rights, the court should endeavor to 


construe the Plaintiff's pleadings without regard for techni- 


ae 


calities." Picking v. Pennsylvania R. Co,, 151 F.24 240, 

244 (C.A. 3, 1945), cert. den., 332 U.S. 776 (1947), Accord: 
Beard v. Stephens, 372 F.2d 685, 689 (C.A. 5, 1967). And an 
action, especially under the Civil Rights Act, should not be 
dismissed at the pleadings stage unless it appears Me a 
certainty that Plaintiff is entitled to no relief under any 
state of the facts, which could be proved in nase of his 
claims, Holmes v. New York City Housing Authority, 398 F.2d 
262, 265 (C.A. 2, 1968); Escalera v. New York City Housing 
Authority, _ F.2d __ (C.A. 2, April 29, 1970) (slip opinion 
Nos. 33226-33229); Barnes v. Merritt, 376 F.2d 8 (c.a. 5, 1967); 
York v. Story, 324 F.2d 450, 453 (C.A. 9, 1963), cert. den., 
376 U.S. 939 (1964); 2A Moore's Federal Practice 412.08, at 


2271-74 (1968). “Liberal construction is to be accorded to 
a pro se complaint." Sigafus v. Brown, 416 F.2d 105, 106 
(C.A. 7, 1969). Accord: Sikora v. Brenner, 379 F.2d 134 
(C.A. D.C., 1967). : 

Thus, it was clearly appropriate - obligatory - for the 


district court to inquire whether there was federal juris- 


diction under section 1981. Rice v. Disabled American Veterans, 


| 
295 F.Supp. 131, 132 (D.c. D.c., 1968). While this court 


could merely vacate the dismissal below and remand the case 
to the district court with instructions that it consider 
whether Plaintiff's statement of facts in his complaint is 
sufficient to confer jurisdiction upon the court under 42 
U.S.C. §1981, we would suggest that "...since it is clear 
that this issue will arise upon the remand of the case, 
efficiency in the administration of justice requires that... 


[this court] consider this question.." Miller v. International 


Paper Co., 408 F.2d 283, 289 (C.A. 5, 1969). 


IIt. 


This Court Has Jurisdiction 
Over This Case Under 42 U.S.c. 


§1981 


In Jones v. Alfred H. Mayer Co., 392 U.s. 409 (1968), 


the Supreme Court held that §1982 "was designed to do just 
what its terms suggest: to prohibit all racial Sisct inination: 
whether or not under color of law, with respect to the rights 
enumerated therein." 392 U.S. at 436. Both §§1981 and 1982 
of Title 42 U.S.c. derive from the same sentence of Section 
One of the 1866 Civil Rights Poet In Jones, the court sus- 
tained the validity of §1982 in its application to private 


discrimination in the sale of housing, relying on the 


&/ The relevant portion of Section One of the Civil Rights 
Act of 1866 provides that: 


“..-all persons born in the United states and not 
subject to any foreign power, ...and hereby declared 
to be citizens of the United States; and such 
citizens, of every race and color, without regard 
to any previous condition of slavery or involuntary 
servitude...shall have the same right, in every 
State and Territory in the United States, to make 
and enforce contracts, to sue, be parties, give 
evidence, to inherit, purchase, lease, sell,' hold, 
and convey real and personal property, and to full 
and equal benefit of all laws and proceedings for 
the security of person, and property, as is enjoyed 
by white citizens, and shall be subject to like 
punishment, pains and penalties, and to none other 


any law, statute, ordinance, regulation, or sustom 
to the contrary notwithstanding’. (Emphasis supplied) 
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Thirteenth Amendment which, of course, contains no "state 

action" requirement. There is no basis for arguing that 

§1981, deriving as it does from the same section, Section 

One of the 1866 Civil Rights Act,should be construed differently. 
It should be clear that if there is no "state action" require- 
ment with regard to §1982, there can be no "state action" 
requirement with regard to §1981. 

The Seventh Circuit has recently ruled that there exists 
"...a right to sue under §1981 for 'private' racial discrimi- 
nation in employment..." Waters v. Wisconsin Steel Works, 
_F.2d_, 62 LC 99435 (C.A. 7, April 28, 1970), and the Fourth 


Circuit has recently held in Scott v. Young, 421 F.2d 143 


(C.A.4, 1970) affirming 307 F.Supp. 19045 (E.D. Va.,1969), that 


discrimination by a privately owned recreational facility is 
in violation of 42 U.S.C.§1981, despite the absence of any 
state action. In so holding, the Court said: 


"The provision invoked in this case, §1981, 
the sister of §1982, must be construed in 
similar broad fashion. 


* * * 


Refusal to extend the same contractual oppor- 
tunity to blacks is, as the District Court 
decided, a violation of 42 U.S.C. §1981." Supra, at 145.7/ 


Thereafter, the Circuit cites with approval Dobbins v. 
Local 212, I.B.E.W., 292 F.Supp. 413, 422 (S.D. Ohio, 
1968), where the district court: held §1981 to be 
applicable to racial discrimination by private 

employers and unions. 


-10- 


We believe that the decisions in Waters and Scott should 


put to rest any lingering doubt that §1981 requires the element 
of state action. In addition, the following Gectators have 
specifically held that §1981 covers cases involving private 
racial discrimination absent state action. Dobbins _ Local 
212, I.B.E.W., supra (employment); Clark v. American Marine 
Corp., 304 F.Supp. 603 (E.D. La.,1969) (employment) ; Central 
Contractors Ass'n v. Local 46, I.B.E.W, F.Supp. _, 61 LC 99347 
(W.D. Wash., 1969) (employment)sState of Washington v. | Baugh 
Construction Co., _F.Supp._,61 LC 49346 (W.D. Wash., 1969) 
(employment); Johnson v. Local 349, I.B.E.W., _F.Supp._, _Ic_, 
(S.D. Fla., 1970) (employment); Tate v. Aircraft Taxi Cone _F.Supp._ 
| 
_Ic_, (S.D. Fla.,1970) (employment); Roberson v. Great American 
Insurance Co., _F.Supp._, 60 LC 49290 (N.D. Ga., 1969) (employment) ; 
Contract Buyers Leaque v. F_& F Investment Co., 300 F. Supp. 210 
(N.D. I1I.> 4.969) chores) United States v. Medical | society 
of South Carolina, 298 F.Supp. 145,152 (D. S.C. ,1969) (hospital 
and employment); Gannon v. Action, 303 F.Supp. 1240 (E.D. Mo., 
1969) (private association); Central Presbyterian Church Vv. 
Black Liberation Front, 303 F.Supp. 894 (E. D. Mo. ,1969) (private 


association). Contra: Kendrick v. American Bakery, _F.Supp._ 


58 LC 49146 (N.D. Ga.,1968) (dicta) (employment); Colbert v. 
H.K. Corp., 295 F.Supp. 1091 (N.D. Ga.,1968) (dicta) 
(employment) ; Harrison v. American Can, _F.Supp._, 61 LC §9353 
(S.D. Ala.,1969) (no appeal) (employment); Norman v. Missouri 
Pacific R.R., _F.Supp._, 58 LC 49144 (E.D. Ark. ,1968) (dicta) 
grounds, ~ 414 F.2d 73 (C.A. 

8, 1969) (employment); Culpepper v. Reynolds Metals Co., 296 
F.Supp. 1232 (N.D. Ga., 1968), rev. on other grounds, 421 F.2d 888, 
61 LC 49374 (C.A. 5, 1970) (employment) ; Smith v. North American 
Rockwell Corp., _F.Supp._, _LC_, 2 FEP Cases 561 (N.D. Okla., 
1970) (employment) . 

There can be little doubt that one of the primary concerns 


--perhaps the single most important concern--that motivated the 


1866 Civil Rights Act was that Negro employment opportunities 


be improved. In Jones, supra, the Supreme Court noted that: 


“[T]he Congressional debates are replete with 
references to private injustices against Negroes-- 
references to white employers who refused to pay 

their Negro workers, white planters who agreed 

among themselves not to hire freed slaves without 

the permission of their former masters, white 

citizens who assaulted Negroes or who combined to 
drive them out of their communities." 392 U.S. at 427- 
428 (footnotes omitted) 8/ 


8/ See also the report of Carl Schurz, which the Court 
characterizes as "one of the most comprehensive 
studies then before Congress" 392 U.S. at 428: 

(continued) 


Since the issue in Jones, supra, was the right to purchase 


property, not the right to enter contracts, the Court sought 


8/ Continued 
| 
“There appears to be another popular notion prevalent 
in the south, which stands as no less serious an 
obstacle in the way of a successful solution of the 
problem. It is that the negro [sic] exists for the 
special object of raising cotton, rice, and sugar 
for whites, and that it is illegitimate for him 
to indulge, like other people in the pursuit of 
his own happiness in his own way... 
It would be presumptuous of me to speak of the future 
with absolute certainty; but it may be safely assumed 
that the same causes will always tend to produce the 
same results. As long as a majority of the southern 
people believe that ‘the negro [sic] will not work 
without physical compulsion,’ and that ‘the blacks 
at large belong to the whites at large,' that belief 
will tend to produce a system of coercion, the enforce- 
ment of which will be aided by the hostile feeling 
against the negro [sic] now prevailing among the whites, 
and by the general spirit of violence which in the 
south was fostered by the influence of slavery exercised 
upon the general character. It is,indeed, not probable 
that a general attempt will be made to restore slavery 
in its old form, on account of the barriers which such 
an attempt will find in its way' but there are systems 
intermediate between slavery, as it formerly exist in 
the south, and free labor as it exists in the north, 
but more nearly related to the former than to the latter, 
the introduction of which will be attempted". (Sen. Exec. 
Doc. No. 2, 39th Cong., lst. Sess., Vol 11, 21, 32 (1866). 
See also J. tenBrock, Equal under Law 177-91 (1965 ed.) 


out quotations from the legislative history bearing most 
closely on discrimination in property rights. But the 
intention of Congress to protect the newly freed slaves' 
employment rights is much more readily demonstrable. For 
example, see the comments of Representative Lawrence in the 
debate on the 1866 Act: 
"It is idle to say that a citizen shall have the 
right to life, yet deny him the right to labor, 
whereby along he can live. It is a mockery to say 
that a citizen may have a right to live, and yet 
deny him the right to make a contract to secure 
the privilege and the rewards to labor." (Cong. 
Globe, 39th Cong., lst Session, 1833) (1866) 


The comments of Representative Windom also demonstrate 


the concern with employment rights, and strongly suggest 


that protection of the Negro in his employment relationship 


was not merely one of a number of types of contract rights 
sought to be protected, but was in fact the main reason for 
inclusion in the statute of the right to make and enforce 
contracts: 


"Its [the bill's] object to secure to a poor, 
weak class of laborers the right to make con- 
tracts for their labor, the power to enforce 
the payment of wages, and the means of holding 
and enjoying the proceeds of their toil. 


Planters combine together to compel them [Negroes] 
to work for such wages as their former masters 

may dictate, and deny them the privilege of hiring 
to any one without the consent of the master; and 


in order to make it impossible for them to 
seek employment elsewhere, the pass system 
is still enforced.... Do you call a man free 
who cannot choose his own employer or name 
the wages for which he will work?™" (Cong. 
Globe, 39th Cong. lst. Session, 1159- 60) (1866) 


While there were few early cases involving the ele 


whether the right to contract in the Civil Rights Act of 
1866 includes employment rights, what authority there is 
supports Plaintiff's position. In In Re Parrott, l Ped. 481 
(C.c. Calif.,1880), the Court invalidated California laws 
that prohibited domestic corporations from hiring orientals. 
The Court declared that the right to contract provided by 


Section 1877 of the Revised Statutes (now 42 U.S.C. §1981) 


applied to labor contracts, going on to say: 


",..it appears that to deprive a man of the 
right to select and follow any lawful occu- 
pation--that is, to labor, contract to labor, 

if he so desires and can find employment--is 

to deprive him of both liberty and property, 
within the meaning of the [F]ourteenth [A] mend- 
ment and the Act of Congress [R.S. 1877}." l Fed. 
at 510 9/ 


See also the dissent of Justice Harlan in Hodges v. United 
States, 203 U.S. 1, 36 (1906), now presumably given fresh 
life by the partial overruling of the majority decision in 


that case, by Jones v. Alfred H. Mayer Co.,_supra, at 443 n. 78 
| 


9/ Parrott, of course, involved state action. But it is in 
point in disposing of the argument, that the right to make 
and enforce contracts provided in the statute was not 


intended to apply to employment discrimination cases. 
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And respect should be accorded to a decision (by Justice 


Luayne of the Superior Court, on circuit) in the very year 


in which the statute was adopted: 
"It is urged that this [the Civil Rights Act of 1866] 
is a penal statute and to be construed strictly. We 
regard it as remedial in its character, and to be 
construed liberally, to carry out the wise and bene- 
ficial purposes of [C]Jongress in enacting it." United 
States v. Rhodes, 27 Fed. Case No. 16,151, at 785, 788 
(C.c. Ky., 1866). 

Above all, it should be recognized that this is a much 
easier case than was Jones. From the standpoint of a slave, 
the central fact of slavery was the type of work relationship 
it established, not its peripheral aspects such as the disquali- 
fication of the slave from the right to own property. There 
have been systems of slavery in which the slaves could own 
private property--e.g., in ancient Greece. See article 
on “Slavery” in 20 Encyc. Britt. 773 (1957). Yet what makes 
us call this system "slavery" was the fact that the slave had 
no freedom to contract concerning his employment. On the 
other hand, there have been many groups partly or totally dis- 
qualified from property ownership in societies, down to recent 
times: married women, or in some cases all women; infants, 


aliens. Yet, such disqualifications are never characterized 


as slavery. 


In short, the salient feature of slavery was the labor 


relationship it established--everything else was peripheral. 


If discriminatory refusal to sell property to a Negro 


is "a badge and incident of slavery," as the eorene Court 
held in Jones, how much more so is a Sisorininetory <orcsel 
to employ a Negro? If Congress intended in the Civil Rights 
Act of 1866 to eliminate the vestiges of slavery, vhat clearer 
example is there of what was meant to be rooted out than the 


limiting of the opportunity of the newly freed slavés to be 


something more than “hewers of wood and drawers of water"? 


| 
As stated so eloquently by the Fifth Circuit Court of Appeals 


in Miller v. International Paper Co., 408 F.2d 283,294 (5th 


Cir.,1969): | 


“In conclusion, it may be observed that on the 

surface the present case concerns only the meaning 

of certain statutory provisions. But beneath the 

legal facade a faint hope is discernible rising like 

a distant star over a swamp of uncertainty and! perhaps 
of despair. Those who love their work may sometimes 
forget that a successful human community requites the 
performance of many vapid and colorless tasks.| Even 

the most tedious physical labor is endurable and in 

a sense enjoyable, however, when the laborer knows 

that his work will be appreciated and his progress 
rewarded. ‘Work without hope', said Coleridge, 

‘draws nectar in a sieve, and hope without an object 
cannot live'. The ethic which permeates the American 
dream is that a person may advance as far as his talents 
and his merit will carry him. And it is unthinkable that 
a citizen of this great country should be relegated to 
unremitting toil with never a glimmer of Light) in the 
midnight of it all". 


IV. 
Title VII Does Not Repeal Or Modify 
Section 1981 

Title VII does not repeal pro tanto the parallel pro- 
visions of §1981 or modify §1981. A repealing construction 
would be contrary to established canons of statutory con- 
struction. Thus, the Supreme Court in Jones v. Alfred H. 
Mayer Co., supra, at 437, rejected an argument that a sub- 
sequent statute regarding the same subject matter, the Fair 
Housing Law of 1968, 42 U.S.C. §3601, et seg., repealed or 
qualified the provisions of 42 U.S.C. §1982. In so doing, 
the Court noted: “The cardinal rule is that repeals by 
implication are not favored. Posadas v. National City Bank, 
296 U.S. 497, 503." Jones v. Mayer, supra at 437. See also 
United States v. Borden Co., 308 U.S. 188, 198, 60 S.Ct. 182, 
188, 84 L.Ed. 181 (1939); Millard v. Harris, 406 F.2d 964 {C.A. 
D.C., 1968); District of Columbia National Bank v. District of 
Columbia, 348 F.2d 808 (C.A.D.C., 1965); Born v. Allen, 291 F.2d 
345 (C.A. D.C.,1960). 

Nevertheless, the Seventh Circuit in Waters v. Wisconsin 
Steel Co., supra, found that there is a conflict between §706(e) 


of Title VII which precludes a civil suit withait: prior recourse 


to the Commission and §1981 which provides for immediate access 
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to the district courts. The Waters Court then proceeded to 


harmonize this "conflict" by modifying §1981 and holding 
that one cannot by-pass the Commission under §1981 without 
good cause. Although we strongly disagree with the Waters 


| 
decision in this respect, Plaintiff-Appellant has filed a 
charge with the Commission and has given the Commission an 


opportunity to conciliate the matter. Thus, Plaintiff-Appellant 


has not by-passed the Commission and can proceed under §1981 


| 
despite the holding of the Court in Waters. 


Although Plaintiff's cause of action under §1981 is 


unaffected by the decision in the Waters case, we nevertheless 


are compelled to express our strong disagreement with that 


decision. 
The Waters decision rests upon the conclusion that the 


legislative history demonstrates that Congress would) not have 


intended that aggrieved parties have direct access to federal 


district courts under §1981 if it had been aware of pre-existing 


rights under the Civil Rights Act of 1966. But this slender 
reed breaks when one considers that the Congress did) not require 


that aggrieved parties give the Commission an opportunity to con- 


| 
ciliate before they could invoke their remedies under other 


federal laws of which the Congress was aware. Thus, Senator 
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Clark, a proponent of the Act, recognized that there were 
other federal avenues of redress and nevertheless the Congress 
left them undisturbed: 

"Of course, Title VII is not intended to and 

does not deny to any individual rights and 

remedies which he may pursue under other 

Federal and State statutes." 110 Cong. Rec. 

pp. 7205-7207. 
And this Court of Appeals in Packinghouse Workers v. N.L.R.B-, 
416 F.2d 1126, 1133, n. 11 (C.A. D.C., 1969), cert. den.,90 S.Ct.216 
(1969), recognized that remedies exist under other federal laws 
to eradicate employment discrimination and that the enactment 


of Title VII by the Congress did not modify that federal remedy 


in any respect. See also, United Rubber Workers, Local 12 v. 


N.L.R.B., 368 F.24 12, 24 n. 24 (C.A. 5, 1966), cert. den., 389 


U.S. 837 (1966); Norman v. Missouri Pacific R.R.,supra. 

Thus, we submit that a fair reading of the legislative 
history of Title VII supports only one conclusion, that is, 
that if the Congress had been aware of §1981 as it was of other 
federal laws which can be used to combat employment discrimination, 
the Congress would have left aggrieved parties' direct access to 
the federal district courts under §1981 unchanged. Moreover, 
such an interpretation of the legislative history does not 
create a conflict. In our view, the Congress, in enacting Title 


VII, recognized that it was creating but another weapon in the 
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arsenal for combatting employment discrimination. And there 
is no inherent conflict evidenced when the Congress provides 
in one statute that aggrieved parties may proceed directly 

to Federal District Court under §1981, at great expense to 
themselves in many instances, and in another statute! that 
such persons may give an administrative agency an opportunity 
to resolve the grievance at little or no personal expense. 

In sum, there is ample legislative history which supports 
the proposition that Congress did not intend to require aggrieved 
parties to give the Commission an opportunity to consiliate 
before exercising their remedies under other federal laws, 
including §1981. And such sub silento repeals are ae favored 
by the Courts. On the contrary, repeals or modifications of 
statutes must ordinarily be explicit. “[T)he intention of the 
legislature to repeal must be clear and manifest." town of Red 
Rock v. Henry, 106 U.S. 596, 602, 1 S.Ct. 434,439, 27 L. Ed. 251 
(1863). It is not sufficient, as was said by Mr. Justice Story, 
“to establish that subsequent laws cover some or even all of 
the cases provided for by [the prior act]; for they may be 


merely affirmative, or cumulative, or auxiliary." Wood v. 


| 
United States, 16 Pet. 342,362,363, 10 L.Bd. 987. There can 


be no such repeal unless the implication is “irrestible." 
| 
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Ex parte United States, 226 U.S. 420, 424, 33 S.ct. 170,172 


57 L. Ed. 281 (1913). 


"When there are two acts upon the same subject, the’ rule 
is to give effect to both if possible." United States v. 
Borden Co., 308 U.S. 188, 198, 60 S.Ct. 182, 188 (1939). 
Accord: United States v. Healey, 160 U.S. 136,146, 16 S.Ct. 
247, 251, 40 L.Ed. 369 (1895). A law is not to be construed 
as impliedly repealing a prior law "unless no other reasonable 
construction can be applied." United States v. Jackson, 302 
U.S. 628, 631, 58 S.Ct. 390, 392, 82 L. Ed. 488 (1938). To 
find a repeal, it must be "impossible" for both provisions 
under consideration to stand, Wilmot v. Mudge, 103 U.S. 217, 
221, 26 L.Ed. 536 (1880). Repeals by implication "are never 
admitted when the former can stand with the new act." Chew 
Heong v. United States, 112 U.S. 536, 549, 5 S.Ct. 255, 260, 
28 L.Ed. 770 (1884), “If, by any reasonable construction, the 
two statutes can stand together, they must so stand." State of 
South Carolina v. Stoll, 84 U.S. (17 Wall.) 425, 431, 21 L.Ed. 
650 (1873). 

Thus, we submit that the canons of statutory construction 
and the legislative history affirm our conviction that Title VII 
does not modify Plaintiff-Appellant's right to direct access to 


federal district court under §1981. 


CONCLUSION 


For the reasons stated above, it is srespectfully 
submitted that the decision of the district court should 


be affirmed in part and reversed in part. 
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